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APPELLANT'S STATEMENT 
OF QUESTIONS PRESENTED 


I. 

oi The first question is whether the trial court properly denied 
3 Appellant's motion to suppress evidence which was seized by police 
officers without a& warrant where no evidence was presented by the 
Government to justify the seizure without a warrant or to show that 
such seizure was incident to a lawful arrest made upon probable 
cause and under circumstances requiring that such arrest be made 


without a warrant. 


a 
The second question is whether the Appellant was placed 
twice in jeopardy when, 60 days following his sentence to ninety 
months imprisonment for violations of 26 U.S. Code 8h074(a) and 21 
U.S. Code 8174, he was again brought before the trial court and 


again sentenced to concurrent terms of five and ten years for 


the same offense. 





The trial court should not have denied 
Appellant's motion to suppress evidence 
which was seized by police officers without 
& warrant where the Government failed to 
justify the search without a warrant or to 
show that the search was incident to a lawful 
arrest made upon probable cause under circum- 
stances requiring that the arrest be made 
without a warrant. 


The Appellant was placed twice in jeopardy 
when, sixty days following his sentence of 
thirty to ninety months imprisonment for 
violation of $4704(a) of Title 26 and 8174 

of Title 21, United States Code, he was again 
brought before the trial court and again 
sentenced to concurrent terms of imprisonment 
of five and ten years for the same offense. . 
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IN THE UNITED STATES COURT OF APPEAIS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,880 
HENRY HAYES, 
Appellant 


v. 
UNITED STATES OF AMERICA, 


Appellee 


Appeal From The United States District Court 
For The District Of Columbia © 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 
The Appellant herein appeals from a criminal conviction and 
sentence imposed by the United States District Court for the District 
of Columbia. The jurisdiction of this Court is provided by Section 
1291 of Title 28 of the United States Code. 28 U.S.C. 81291, as 
amended October 31, 1951, c. 655, 848, 65 stat. 726. : 


on 
STATEMENT OF THE CASE 


On August 10, 1956, the Appellant was arrested at his place 
of residence, 514 M Street, N. W., in the District of Columbia, 
by officers who had neither & search nor an arrest warrant. Seized 
in the premises at the time of the arrest were six dollars in United 
States currency and three capsules containing narcotics (J.A. 2-3, 7). 
Following his arrest and the seizure of the money and capsules, the 
Appellant was charged in a five-count indictment for violations of 
&4704(a) and 84705(a) of Title 26, United States Code, and 8174 of 
Title 21, United States Code. The first three counts charged 
violations which involved the sale of four capsules containing 
narcotics to one Robert Simmons, and the last two counts charged 
violations of 84704(a) and 8174, respectively, in regard to the 
three capsules containing narcotics seized in Appellant's premises 
at the time of the arrest (J.A. 1). 

Prior to trial the Appellant filed a motion to suppress as 
evidence the six dollars in currency which related to the first 
three counts of the indictment and the three capsules of narcotics 
involved in counts four and five (J.A. 2-3). Appellant sought 
suppression of evidence upon the grounds that the items were seized 
without a search or arrest warrant, not incident to a lawful arrest 
(J.A. 2-3) and that the arrest and search had been made without 
probable cause (J.A. 7). Also before the trial, the Appellant 
moved for dismissal of the indictment on grounds of entrapment 


(J.-A. 5-6). Counsel for the Appellant sought by subpoena to 
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obtain information to support the two foregoing motions. The 
Government, however, moved to quash the subpoena (J.A. 5-10). 

All three motions, namely, Appellant's motion to dismiss 
and motion to suppress evidence and the Government's motion to 
quash subpoena,were heard together on November 2, 1956 (J A. 5-10). 
At the hearing, counsel for Appellant stated that he was unable 
to present evidence in support of the motion to dismiss and the 
motion to suppress in the absence of compliance with the subpoena; 
that such evidence was in the hands of the Government and not 
available to him (J.A. 7). The subpoena requested copies of state- 
ments made by the Appellant to the police, statements betlatine to 
the case volunteered to the Government by witnesses on third parties, 
names and addresses of all witnesses whom the Government intended 
to call, progress reports and police reports ponsenine circumstances 
of Appellant's arrest, and warrants, if any (J.A. 7-8), The Govern- 
ment's counsel stated that the Government had no statements either 
by Appellant or witnesses (J.A. 8, 10); that he mew of no warrant 
(J.A. 10); and that he knew of no law requiring it to om over 
police reports (J.A. 10). On the basis of these statements » the 
court granted the Government's motion to quash the subpoena. 

Upon the basis of the statement by Appellant's econnel that 
he had no evidence to present in support of his motions to dismiss 
the indictment and to suppress the evidence, such motions were 
dened by the court. (J.A. 5-10). The Government was nat called 
upon, nor did counsel for the Government offer, to present any 


evidence to show probable cause for the search and arrest » or the 


mode 


circumstances which made it necessary for police officers to 
proceed with the search and arrest without first obtaining a 
warrant (J.-A. 5-10). 

On motion of the Government made the day of the trial, the 
first three counts of the indictment dealing with the four capsules 
of narcotics and the sale thereof to Robert Simmons were dismissed 
(J.A. 11). Appellant was then tried, and a verdict of guilty was 
returned on the two remaining counts dealing with the three capsules 
of narcotics referred to in the motion to suppress (J.A. 12). At 
the trial the Government relied on the provisions of 8470h(a) of 
fPitle 26, U.S.C. and 8174 of Title 21, U.S.C. which create statutory 
presumptions of guilt upon a showing of possession of the narcotics. 

Its evidence at the trial was limited to that which tended to show 
that the Appellant was in possession of the three capsules of 
narcotics at the time he was arrested. 

On March 8, 1957, the Appellant, having been adjudged guilty 
of the violation of 26 U.S.C. 4704(a) and 21 U.S.C. 174, was sentenced 
to imprisonment for a term of thirty to ninety months and the payment 
of a fine of $100, payment of which was suspended (J.A. 14-17), and 
entered upon the service of his sentence. Appellant subsequently 
filed a motion to vacate judgment and sentence under 28 U.S.C. 2255, 
alleging that his conviction and, therefore, the sentence was unlawful 


because it was based upon illegally obtained evidence and entrapment. 


On March 22, 1957 the court denied this motion, ruling that the sentence 


imposed was lawful (J.A. 17). 
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On April 3, 1957, the Government filed a motion to vacate the 
original sentence and to resentence the Appellant in accordance with 
the law obtaining at the time the offenses were ecutive (J.A. 18). 
The Government contended that such sentence was Basedion "incorrect 
information” supplied to the court to the effect that the offense 
occurred prior to the enactment of the Narcotics Control Act of 19562/ 
(J.A. 18), whereas, actually, the offense herein eesuseed some three 
weeks following the date the more harsh and severe penalties became 
effective under the amended law (J.A. 1, 19). : 

Pursuant to the Government's motion to vacate Appellant's 
sentence, the Appellant was again on May 8, 1957 brought before the 
court for sentencing and was again sentenced, this time to five years 
imprisonment on count four of the indictment and ten years imprisonment 
on count five, effective as of March 8, 1957, the date of the original 
sentencing (S.A. 20-22). 

At the resentencing on May 8, 1957, the trial judge declared that 
the original March 8, 1957 sentence was "void" and that the order imposing 
such sentence was “vacated” (J.A. 21). In its resentencing order entered 
May 8, 1957, however, the trial court amended the order of judgment and 
commitment of March 8, 1957 by striking the portion thereof imposing 
@ sentence of thirty months to ninety months and fine, and substituting 


the five and ten-year concurrent sentences (J.A. 24). 





1/ Enacted July 18, 1956, effective July-19, 1956. c. 629, Title 1, 
70 Stat. 576. Before the amended law went into effect, a sentence 
of five to ten years under 84704(a) of Title 26, U.S.C. would have 
applied, whereas under the new law it is five to twenty years. Under 
8174 of Title 21, U.S.C., before amendment, the applicable term of 
imprisonment was five to ten years, and following amendment, ten to 


forty years. Indeterminate sentences, such as that originally imposed 


on Appellant herein, are not permitted under the new law. 


sol Olen 


On May 8, 1957, a notice of appeal, limited to the denial of 
the motion to quash the indictment and to suppress the evidence, 
the granting of the Government's motion to vacate the sentence, 
and from the order of May 8, 1957 amending the order of March 8, 
1957, was filed by Appellant, accompanied by an affidavit in 
support of his application -to proceed thereon in forma pauperis. 
Appellant's application to proceed on appeal in forma pauperis was 
granted by the court, with directions that Appellant be furnished 
the stenographic transcript of proceedings at the expense of the 
United States as to matters specified (R. 32). 

Also on May 8, 1957, the motion of Appellant's court-appointed 
counsel to be relieved of his appointment was granted (R. 34). By 
order of this Court dated May 31, 1957, present counsel for Appellant 


were appointed to represent him on this appeal. 


The trial court should not have denied Appellant's motion to 
suppress evidence which was seized by police officers without a 
warrant where the Government failed to justify the ~est without 
@ warrant or to show that the search was incident to a lawful 
arrest made upon probable cause under circumstances wana 


that the arrest be made without a warrant. 
Te. 


The Appellant was placed twice in jeopardy when, sixty days 
following his sentence of thirty to ninety months imprisonment 
for violation of 84704(a) of Title 26 and 8174 of Title 21, United 
States Code, he was again brought before the trial court and 
again sentenced to concurrent terms of imprisonment of five and 


ten years for the same offense. 


SUMMARY OF ARGUMENT 


I. 


The search of Appellant's premises, seizure of evidence therein 
and the arrest of Appellant, without a search or arrest warrant, 
violated Appellant's right guaranteed by the Fourth Amendment to 
our Constitution to be "secure...against unreasonable searches and 
seizures." The Appellant asserted the illegality of the search, 


seizure and arrest in a motion before trial on grounds that such 
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action had been taken without a warrant and without probable cause. 
The burden of establishing probable cause for, and of showing the 
legality of, such an arrest and seizure without 4 warrant is upon 
the Government. It was prejudicial error for the trial court to 
deny suppression of evidence without the slightest showing on the 
part of the Government that probable cause existed for invading 
Appellant's premises and that there was a compelling need to do 


so without first obtaining a warrant. 
It. 


Appellant's right under the Fifth Amendment of the Constitution 
not to be placed "twice in jeopardy” for the same offense was 
_ Violated when, sixty days following imprisonment for a term of 
thirty to ninety months, he was again brought before the court 
and resentenced to imprisonment for a term of ten years. Appellant's 
| original sentence to a penalty less severe than that set forth in 
a statute under which the penalties were substantially increased 
just three weeks prior to Appellant's offense, was not void, but 
voidable only. Appellant was effectively imprisoned and deprived 
of his freedom by virtue of the sentence. The error was no fault 
of Appellant, and he should not be made to suffer for the mistake 
of the court. The law should encourage the imposition of correct 
sentences by not permitting courts to increase punishment in 


derogation of constitutional rights once a sentence has been 


imposed and partially served. 
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The Trial Court should not have denied Appellant's motion to 
suppress evidence which was seized by police officers without a 
warrant where the Government failed to justify the search without 
& warrant or to show that the search was incident to a lawful 
arrest made upon probable cause under circumstances requiring that 


the arrest be made without a warrant. 


The Fourth Amendment of the Constitution provides that 
“The right of the people to be secure in their persons, 
houses, papers and effects against unreasonable searches 

and seizures, shall not be violated,and no warrants shall 

issue, but upon probable cause, supported by Oath or affir- 

mation, and particularly describing the place to be searched, 

and the persons or thing to be seized." 

There are of course situations when, in balancing the need for 
effective law enforcement against the right of privacy, it is per- 
missible for the arresting officer to make an arrest without a 
warrant. The police officer may, in well-defined ‘exceptional cir- 
cumstances’, proceed without a warrant to make an arrest. McDonald 
v. United States, 335 U.S. 451, 69 S.Ct. 191 (1948); Johnson v. United 
States, 333 U-S. 10, 68 S.ct. 367 (1948). It is nevertheless manifest 
that whether the arrest is made with a warrant or without a warrant, 
probable cause mst exist, mst be shown, and mst be passed upon by 
@ judicial officer, if constitutional requirements are to be satis- 
fied. Wrightson v. United States, 95 U.S.App.D.C. 390, 222 F.2a 556 


(D.C.Cir. 1955). 


Or 


Crime, even in the privacy of one’s own quarters, is of grave 
concern to society, and the law allows such crime to be reached on 
proper showing. The right of officers to thrust themselves into 
@ home is also a grave concern, not only to the individual but to 
@ society which chooses to dwell in reasonable security and freedom 
from surveillance. When the right of privacy mst reasonably 
yield to the right of search is to be decided by a judicial officer 
and not by a police officer. Johnson v. United States, supra. 

In instances where arrests are made with a warrant, probable 
cause is properly shown to the judicial officer at the time the 
warrant is issued. In the case of arrests effected without 2 war- 
rant, probable cause for making a valid arrest, plus the ‘exceptional 
circumstances' surrounding the arrest, must be shown before it may 
be said that the arresting officer is excused from proceeding without 
a warrant. United States v. Jeffers, 342 U.S. 48, 72 S.Ct. 93 (1951). 
There can be no dispute herein that the Appellant was arrested, his 
premises searched, and evidence seized in such premises without 
either an arrest or search warrant, and that the evidence so seized, 
i.e., three capsules of narcotics, was instrumental in his conviction. 

Rule 41(e) of the Federal Rules of Criminal Procedure sets forth 
the manner in which the legality of a search and seizure made in such 
@ circumstance may be challenged. It provides that a person aggrieved 
by an unlawful search and seizure may move to suppress use of the 
seized property as evidence against him upon the ground that such 


property was illegally seized without a warrant. The Rule also 
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provides that the judge shall receive evidence on any issue of 
fact necessary to the decision of the motion and that ithe motion 
be made before trial. | 

Before trial the Appellant filed a ation to suppress the 
use of the six dollars in United States currency and the three 
capsules of narcotics as evidence on the grounds that ‘the money 
and capsules had been seized as a result of a search of premises 
in which the Appellant resided without a search or arrest warrant 
and under circumstances which would not make the search incident 


to a lawful arrest (J.A. 2-3, 7). 


It is apparent that counsel for Appellant below was of the 


opinion that the burden was upon him, as the moving party, to 
establish the illegality of the seizure of the evidence to be 
suppressed by showing the lack of probable cause and the lack of 
exceptional circumstances justifying the arresting officer's action 
without a warrant. Since all of the evidence relied dpon by the 
police officers in proceeding without a warrant was within the 
control of the Government, Appellant's counsel below was unable 

to obtain sufficient evidence to meet this burden without the aid 
of a subpoena. Accordingly, he caused a subpoena to be issued 
directing the Government to produce statements of ieresees and 
their names and addresses, progress reports and police reports 
pertaining to the circumstances of the arrest and the earch warrant, 


if any existed (J.A. 7-8). The Government's motion to quash this 


subpoena was granted (J.A. 10-11). 





Be yr 


Because of the inability of Appellant's counsel below to 
present any evidence in support of his motion to suppress aviaence: 
this motion was denied (J.A.7). Appellant here contends that this 
was error. The burden may not properly be placed upon the party 
aggrieved by an unlawful search and seizure to show the absence 
of probable cause and exceptional circumstances which would justify 
proceeding without a warrant, but rather, such burden rests upon the 
Government to show the presence of such probable cause and the justi- 
fying circumstances. Where there has been an entry and seizure 
without a warrant, the Government is required to show either that 
there was consent or waiver on the part of the person in possession 
of the premises 2. that there was probable cause for proceeding 
without a RRS it may be said that the seizure was lawful. 
If the justification relied upon is that the seizure was incident 
to an arrest without a warrant, then the Government is required to 
7 show the probable cause for making the arrest without first obtaining 


@ warrant. Wrightson v. United States, supra. 


1/ Rigby v. United States, U.S.App.D.Cc. » No. 13840, Decided 
2 July 11, 1957. ‘The Supreme Court has said that "To preserve the 
protection of the Bill of Rights for hard-pressed defendants, we 
indulge every reasonable presumption against the waiver of 
fundamental rights." Glasser v. United States, 315 U.S. 60, 
T0162 S5Cb- 55,2465 hotels «=| na er 


Jeffers v. United States, 88 U.S.App.D.c. 58, 187 F.2d 498 
(D.C.Cir. 1950), affirmed United States v. Jeffers, 342 U.S. 48, 
72 S.Ct. 93 (1951); Lee v. United States, ~ U-S-App-D.c. __, 
232 F.2d 354 (D.c.cir. 1956)... ~~ SS” 





=i 


In Wrightson v. United States, supra, this Court held that the 
trial court had erred in overruling a motion of the defendant to 
suppress certain evidence which the Government sought to introduce 
against him. The basis for the Court's decision was that the 
evidence of record was insufficient to support a determination that 
probable cause existed for making the arrest without a warrant and 
that inasmuch as the lawfulness of the arrest had not been established, 
the seizure of the evidence could not be justified as having been made 
incident to a lawful arrest. , 

The Court said at 222 F.2d 558: 

| 

"This record does not show that the officers had any cause, 

[footnote omitted/ probable or otherwise, to believe that 

Wrightson had committed the robbery. Maybe they had ample 

cause to believe it, but they did not reveal the cause. 

After reading the entire transcript we do not know why 

the officers were at Wrightson's apartment, especially 

at such an hour and so many days after the robbery, or why 

the officer arrested Wrightson as soon as he learned his 

"The point here is that at the trial, when the search 

and the arrest were under attack as illegal, the officer 

and the prosecutor chose not to reveal what cause there was 

for the arrest and thus not to support its legality." 

By holding that a lack of evidence as to the probable cause 
for making an arrest without a warrant required the granting of a 
motion to suppress evidence seized incident to such arrest, this 
Court was holding that the burden of establishing the lawfulness of 
a seizure of property without a search or arrest warrant is upon the 
Government and not upon the party aggrieved by such seizure. 

In United States v. Jeffers, supra, the Supreme Court affirmed 


this Court's reversal in Jeffers v. United States, supra, of a 


ry) ae 


narcotics conviction for the reason that the trial court had failed 
to grant @ motion to suppress evidence which had been obtained with- 
out a warrant in violation of the Fourth Amendment. In discussing 
the circumstances which would permit a search and seizure without 

@ warrant, the Supreme Court stated that "Only where incident to 

a valid arrest...or in ‘exceptional circumstances' may an exemption 
lie, and then the burden is on those seeking the exemption to show 
the need for it...." (omitting citations, emphasis supplied.) 
United States v. Jeffers, 342 U.S. 48 at 51, 72 S.Ct. 93, 95 (1951); 
Lee v. United States, _-U.S-App.D.C. _, 232 F.24 354 at 356 (D.c. 


Cir. 1956). 


The Supreme Court stated in McDonald v. United States, 335 U.S. 451 


at 455-456, 69 S.ct. 191, 193 (1948) that 


"The presence of a search warrant serves a high function. 
Absent some grave emergency, the Fourth Amendment has 
interposed a magistrate between the citizen and the 
police. This was done not to shield criminals nor to 
make the home a safe haven for illegal activities. It 
was done so that an objective mind might weigh the need 
to invade that privacy in order to enforce the law. The 
right of privacy was deemed too precious to entrust to 
the discretion of those whose job is the detection of 
crime and the arrest of criminals. Power is a heady thing; 
and history shows that the police acting on their own can- 
not be trusted. And so the Constitution requires a magis- 
trate to pass on the desires of the police before they 
violate the privacy of the home. We cannot be true to 
that constitutional requirement and excuse the absence of 
@ search warrant without a showing by those who seek 
exemption from the constitutional mandate that the 

cies o 8 tion made % course imperative." 
(Emphasis supplied. ) 


Fhe reason for imposing this burden upon the Government rather 
than the party aggrieved by the illegal search and seizure was stated 
by this Court in the Wrightson case, as follows: 


aoa 1 
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"The requirement of ‘probable cause’ for action with- 
out @ warrant is surely no less exacting than isi the necessity 
for ‘probable cause' for the issuance of & warrant. But, if 
officers can arrest without a warrant and never be required 
to disclose the facts upon which they based their belief of 
probable cause -- if, in other words, they have an untouchable 
power to arrest without a warrant, -- why would they ever 
bother to get & warrant? And the same obvious conclusion 
follows if the Courts, when an arrest is attacked as Illegal, 
assume, ut facts, an arres ut a warrant: 
was for probable cause. To strike down all factual require- 
ments in respect to probable cause for arrests without a 
warrant, while maintaining them for the issuance of a war- 
rant, would be to blast one of the support columns of justice 
by law." (Emphasis supplied, 222 F.2d 556, 559-560.) 
Recognizing that a police officer may make a search and seize 
evidence and make an arrest without a warrant where the exigencies 
of the situation demand it, and where there is probable cause to 
believe that a crime has been committed and that the person to be 
arrested committed it, it is nevertheless contended that this record 
does not show whether the arresting officers had any cause » probable 
or otherwise,to arrest the Appellant or to search his premises. The 
police officers may or may not have had cause to support their actions. 
Such cause was not, however, revealed to the court at the hearing on 
the motion to suppress evidence. It would be in complete derogation 
of the Fourth Amendment of the Constitution and the language of the 
Supreme Court and this Court cited above to hold herein that the 
trial court correctly denied Appellant's motion to suppress where no 
showing whatsoever had been made as to the probable cause for arresting 
the Appellant, for searching his premises and seizing the evidence 
therein, or that the exigencies of the situation demanded that such 


search and arrest be made without a warrant. 


=~iI6 


It is submitted that the trial court should not have denied 


Appellant's motion without calling upon the Government to present 


evidence as to the probable cause for its actions. Rule 4l(e) of 
the Federal Rules of Criminal Procedure provides that "The Judge 
shall receive evidence on any issue of fact necessary to the 
decision of the motion." The question of whether there was or 
was not probable cause for the arrest, search and seizure by the 
police officers presented an issue of fact which was essential to 
@ decision on the motion to suppress. 

Had Appellant's counsel below presented evidence covering the 
preliminary facts of entry, arrest and seizure without a warrant 
at the hearing on the motion to suppress, there would be no question 
but that the burden of showing probable cause was squarely upon the 
Govermment. Such a preliminary showing,concerning which there is 
no dispute, could easily have been made by the Appellant. The failure 
of counsel for Appellant below to introduce these preliminary facts 
no doubt resulted from his mistaken view that the burden was upon him 
not only to make a preliminary showing but to establish lack of probable 
cause as well, despite the fact that the evidence of such cause, if 
there was any, rested within the exclusive province of the Government. 
In any event, the failure of counsel for Appellant to make a preliminary 
showing in such a situation should not operate to deprive the Appellant 
of his constitutional rights under the Fourth and Sixth Amendments. 
Johnson v. United States, 71 U.S-App-D C. 400, 110 F.2d 562 (D.C.Cir. 
1940); Mason v. United States, 91 U.S.App.D-C. 1, 193 F.2d 23 (D.C. 
Cir. 1951); Annotations, 24 A.L.R. 1025 and 64 A.L.R. 436. 
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It is submitted that the denial of the motion to suppress 
evidence by the trial court was error in the absence of any showing 
of the requisite probable cause for the seizure of evidence without 
@ warrant or the exceptional circumstances which justified proceeding 
without a warrant. On remand the trial court should be directed to 
provide Appellant a new trial with a rehearing on his motion to 


suppress evidence. 
ir. 


The Appellant was placed twice in jeopardy ton sixty days 
following his sentence of thirty to ninety months imprisonment 
for violation of 84704(a) of Title 26 and #174 of Title 21, United 
States Code, he was again brought before the trial eae and again 
sentenced to concurrent terms of imprisonment of five; and ten years 


for the same offense. 


The Fifth Amendment to our Constitution contains the following 
provision: ™...nor shall any person be subject for the same offense 
to be put twice in jeopardy of life or limb....” : 

Rule 35 of the Federal Rules of Criminal Procedure: 18 USCA --- 
entitled "Correction or Reduction of Sentence" provides that “the 
Court may correct an illegal sentence at any time.” The notes by 
the Advisory Committee on the Rules recognize that the quoted 
sentence of the rule "continues existing law." 18 USCA, Federal 
Rules of Criminal Procedure, 396. In any event, it certainly can- 


not be contended that Rule 35 abrogates any rights theretofore 


— ie 


guaranteed by the Constitution. 
The court below had every opportunity on March 8, 1957 to 
impose the proper sentence on the Appellant. The Government was 
present and could have advised the court to correct it while the 
defendant was still before the court. The Government said nothing. 
The Appellant commenced the service of the sentence which was imposed 
on March 8, 1957; and on March 22, 1957 the court again looked at 
the March 8 sentence and pronounced that it was "lawful." (J.A.17). 
On May 8, 1957, two months after being sentenced to a term of from 
thirty to ninety months,the Appellant was again brought before the 
court and resentenced to substantially greater penalties than those 
imposed on March 8. The subsequent sentence would imprison the 
Appellant for a term of ten years under the terms of the amended 
law which went into effect some three weeks prior to the date upon 
| which Appellant's offense occurred. 
fhere are a number of cases which hold that where a prior 

sentence is declared invalid at the suit of the individual con- 
victed thereunder, such individual cannot assert the prior sentence 
as @ bar nor complain at a heavier penalty on resentencing, since 
it was by virtue of his own effort that the original sentence was 


vacated. Murphy v. Massachusetts, 177 U.S. 155, 20 S.Ct. 639 (1900); 


King v. United States, 69 U.S.App.D.C. 10, 98 F.2d 291 (D.C.Cir. 1938); 


DeBenque v. United States, 66 U.S.App.D.C. 36, 85 F.2d 202 (D.C.Ccir. 
1936), cert. den. 298 U.S. 681, 56 S.ct. 960 (1936). Such cases 
are not in point here, where the resentencing was brought about at 


the instigation of the Government, not by the Appellant. Nor is this 
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@ case where the court imposed a sentence beyond the Limits set 
by the statute, in which case the excess is declared void and 
the defendant is properly resentenced in accordance with the statute. 
In re Bonner, 151 U.S. 2he, 14 S.ct. 323 (1894). | 

A number of decisions hold that a sentence caeibe increased 
where the resentencing occurs the same day that the original 
sentence is imposed and where the defendant is still within the 
confines of the court house. United States v. Bozza, 330 U.S. 160, 
67 S.Ct. 645 (1947); Rowley v. Welch, 72 U.S.App.D.C. 351, 114 F.2d 
499 (D.C.Cir. 1940). These cases have as their pasis ‘the reasoning 
that the accused should not be able to escape punishment altogether 
because of an error of the judge in passing sentence. The instant 
case presents no such situation. Here the error was not corrected 
the same day it was made, before the Appellant left the court house, 
but two months passed before he was brought back for resentencing. 
Here the Appellant does not contend that he should escape punishment 
"altogether" but that in the absence of a challenge of the first 
sentence, by him, such sentence should stand and that his imprison- 
ment should be limited to the thirty to ninety months originally 
imposed. : 

In Ex Parte Lange, 18 Wall. 163, 168, 21 L.Ed. 872, 876 (1874) 
the Supreme Court held that : 

"If there is anything settled in the jurisprudence 


of England and America it is that no man can twice law- 
fully be punished for the same offense." 


=o 


The Court continued, 18 Wall.163, 173, 21 L.Ed. 872, 878, that 


"For of what avail is the constitutional protection 
against more than one trial if there can be any number 
of sentences pronounced on the same verdict? Why is it 
that, having once been tried and found guilty, he can 
never be tried again for that offense? Manifestly it 
is not the danger or jeopardy of being a second time 
found guilty. It is the punishment that would legally 
follow the second conviction which is the real danger 
guarded against by the Constitution. But if, after 
judgment has been rendered on the conviction, and the 
sentence of that judgment executed on the criminal, he 
can be again sentenced on that conviction to another 
and different punishment, or to endure the same punish- 
ment a second time, is the constitutional restriction 
of any value? Is not its intent and its spirit in such 
@ case as much violated as if a new trial had been had 
and, on @ second conviction a second punishment inflicted?" 


Appellant concedes that the original sentence was erroneous 
but contends that it was certainly not void or illegal. The original 
sentence was not void because it effectively operated to keep him 
imprisoned. As the Supreme Court held in Lange, supra, 18 Wall. 163 
at 174, 21 L.Ed. 872 at 878, 

"And so it is said that the judgment first rendered in 

the present case being erroneous must be treated as no 

judgment and, therefore, presenting no bar to the ren- 

dition of a valid judgment.... The judgment first rendered, 

though erroneous, was not absolutely void.... The error 

of the court in imposing the two punishments mentioned in 


the statute, when it had cnly the alternative of one of 
them, did not make the judgment wholly void." ‘Emphasis 


supplied.) See also King v. United states, supra, 69 U.S. 

App-D.C. 10, 98 F.2d, O91 at BO4-B95. 

It is recognized that in the Lange case the sentence given was 
excessive under the statute, rather than less than that prescribed 
by the statute as in the case at bar, but the principle of Lange 
must stand, i.e., that sentences given which do not conform to the 


statute are not void. They are erroneous, but not void. 
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Murphy v. Massachusetts, supra, is not inconsistent with 
Appellant's contention here. In that case the ont eine was 
held proper on the principle that the plea of former ees 
cannot be maintained by virtue of service of a part of an original 
sentence when the original sentence had been set aside by an 
appellate court acting on the prisoner's own writ of error. And 
there the court also held that the "...original sentence was not 
void, but voidable, and if the sentence had been complied with he 
could not have been punished again for the same offense." (Emphasis 
supplied.) 177 U.S. 155, » 20 S.Ct. 639 at 641. 

This Court in King v. United States, supra, relied upon the 
Murphy case as authority for holding that a defendant who had had 
his original sentence set aside by habeas corpus poeeedines > could 
not raise the bar of double jeopardy to prevent the imposition of 


@ second, more severe, sentence. 


While the King case does contain language which indicates 


that this Court felt that a sentence which does not comply with 
the statute was void and that no jeopardy attaches until & con- 
victed prisoner has received a valid sentence, this Pareenee 
should be considered in the light of the fact that in that case the 
former sentence had been set aside at the behest of the prisoner. 
That this fact was considered to be the controlling one is indicated 
by the following statement in that decision: ) 

"We think the law remains as the Murphy Case established 

it, that when a void, or merely voidable, sentence has 

been vacated as a result of the prisoner's own demand, 


he cannot complain if his second sentence increases his 
punishment." 98 F.2d 291 at 295. 
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We think that it is significant that when confronted in 


Bozza, supra, with the question involving the imposition of a 


lesser sentence than that set forth in the statute and a challenge 


to the imposition of a second sentence on the grounds of double 
jeopardy, the Supreme Court did not hold the original sentence 

to be void; it merely held the original sentence to be erroneous. 
The Supreme Court chose to base its decision on the ground that 
defendant's constitutional rights were not violated by correcting 
a@ sentence five hours after an erroneous sentence was imposed, the 
resentencing taking place before the defendant had been removed 
from the court house. 

In Barrow v. United States, 54 U.S.App.D.C. 128, 295 Fed. 9h9 
(D.C.Cir. 1924) this Court did order the trial court to set aside 
an earlier sentence of imprisonment only and resentence the 
defendant to both fine and imprisonment as provided by statute. 
| The invalidity of the earlier sentence was not raised by the 
defendant but was suggested by the Government. At any rate, the 
opinion does not indicate whether the defendant had commenced 
_ serving his sentence or whether it had been suspended during his 
appeal. The question of double jeopardy is not discussed. The 
Barrow case is accordingly not binding authority here. 

While the March 8 sentence herein is erroneous, it certainly 
is not void. At the original sentencing the judge had the power 
to impose a sentence of ten years. That power was lawfully 
exercised to the extent of a sentence of from thirty to ninety 


months. fhe Appellant was validly and effectively imprisoned 
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under the sentence. 

Judge Frank of the Second Circuit in United States v. 
Rosenstreich, 204 F.2d 321, 321-322 (and Cir. 1953) held 

"It is well settled that, thanks to the double- 

jeopardy provision of the Fifth Amendment, a federal 

court may not increase (a) a sentence of imprisonment, 

once execution of the sentence has begun, or (b) & 

sentence to pay a fine, after the fine first imposed 

has been paid." | 
The Sixth Circuit has also recognized that it is not os . within 
the power of the court to increase a sentence when puriishment has 
already been partly suffered under the original sentence.” Frankel 
v. United States, 131 F.2d 756, 758 (6th Cir. 1942). _ 

Of what value is the constitutional prohibition acatet 
double jeopardy if mistakes of the court are an excuse affording 
the imposition of heavier penalties in subsequent sentences? What 
protection will one have against the court, at any time » recalling 
the accused and saying “we made a mistake” and imposing a heavier 
sentence or, indeed, imposing imprisonment or fines where none was 
imposed heretofore? The mischief inherent in such a proposition 
is boundless. | 

If jeopardy does not attach after trial, conviction and service 
of two months imprisonment, when does it attach? If the court had 
chosen to do so, could it correct its mistake two years following 
the original sentence, rather than two months following sentencing? \P 
Could the court, after the completion of the thirty to ninety months’ 
term, upon discovery of its mistake, again take the defendant into 


custody and resentence him? Could the court now for the first time 
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take note of still another statute which was in effect at the 
time of the offense and again bring the Appellant before it for 

a third sentencing? Surely the constitutional guarantee against 
double jeopardy must prevent such action by the courts. The 
Appellant was not responsible for receiving an erroneous sentence. 
He received the sentence through no fault of his own. The court 
is charged with the imposition of correct sentences and the Appellant 
should not be called upon to suffer for the court's mistake. If 
trial courts kmew they could always take another look at sentences 
and make them heavier where a mistake was made, courts would be 
far less careful in imposing sentences. The law should encourage 
courts to be diligent in the imposition of sentences. 

It must be assumed that courts do not hand down sentences 
upon impulse, but only upon careful deliberation. The error of 
the court below in this proceeding was not an error corrected 
the same day made, while the defendant was still in the court house. 
The sentence was made after study, three weeks following the con- 
clusion of the trial and was specifically declared to be lawful 
upon re-examination two weeks later. 

We think that it is clear that the original sentence resulted 
in @ valid imprisonment, that the original sentence was not absolutely 
void and illegal, that it was erroneous only and that it is the 
second sentence which should be struck down for the reason that 


it violates Appellant's right, guaranteed by the Constitution, 


not to be placed twice in jeopardy for the same offense. 
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; CONCLUSION 
Te 


The judgment of conviction rendered below should be reversed 
and remanded for a new trial with directions to rehear the motion 


to suppress. 
Il. 


If this Court does not grant the relief requested INV iey) Le 
should reverse the resentencing order of May 8, and remand the case 
for reinstatement of the original sentence of March 8. 


Respectfully submitted, 
Nad A. Peterson 


Robert B. Yorty 
1007 Ring Building 
Washington 6, D. C. 
Attorneys for Appellant 
(By Appointment of this Court) 


Dated this 30th day of July, 1957. 


CERTIFICATE OF SERVICE | 
I hereby certify that copies of the BRIEF FOR APPELLANT and 
JOINT APPENDIX in the above-captioned proceeding have een delivered 
by hand to the office of Lewis A. Carroll, Esq., Resiavant United 
States Attorney, United States Court House, Third and Constitution 


Aveme, N. W., Washington, D. C., this 30th day of July, 1957. 


Nad A. Peterson 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 





UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled August 30, 1956, Sworn in September 4, 1956. 


/Filed in Open Court, Oct. 8, 19567 


The United States of America : Criminal No. 1042-56 
v. ; Grand Jury No. 1165-56 
Henry Hayes > Vio. 26 U.S.c. k70ha 
21 U.S.C. 174 


The Grand Jury charges: Actually Count IV 

On or about August 10, 1956, within the District of Columbia, 
Henry Hayes purchased, sold, dispensed and distributed, not in the 
original stamped package, a narcotic drug, that is, mee capsules 
containing a mixture totaling about 3.6 grains of heroin hydro- 
chloride and milk sugar. | 
SECOND COUNT: Actually Count V : 

On or about August 10, 1956, within the District of Columbia, 
Henry Hayes facilitated the concealment and sale of 8 narcotic drug, 
that is, three capsules containing a mixture totaling about 3.6 
grains of heroin hydrochloride and milk sugar, after said heroin 
hydrochloride had been imported, with the knowledge of Henry Hayes, 
into the United States contrary to law. This is the come heroin 
hydrochloride which is mentioned in the first count. ! 

/s/ Oliver Gasch 
A TRUE BILL: Attorney of the United States 


in and for the District of 
Paul Matthews, Foreman. Columbia 
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[Pilea oct. 12, 19567 
PLEA OF DEFENDANT 


On this 12th day of October, 1956, the defendant Henry Hayes, 


7ie4 
ae 


appearing in proper person and by his attorney Joseph DeChimay, 
being arraigned in open Court upon the indictment, the substance of 
of the charge being stated to him, pleads not guilty thereto. The 

defendant is allowed 10 days to file motions and defendant is i 
remanded to the District of Columbia Jail. 


By direction of 


F. DICKINSON LETTS { 
Presiding Judge 
Criminal Court # Two : 


HARRY M. HULL, Clerk : 
By Harold G. Dodd (signed) 
Deputy Clerk 
Present: 
United States Attorney 
By A. Stevas 
Assistant United States Attorney ; 


ee * 
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op [Filed Oct. 22, 1956/7 
MOTION TO SUPPRESS EVIDENCE 
The defendant, by his attorney, respectfully moves this honorable 
Court to direct the suppression of certain evidence, to wit, six dollars 
in United States currency and three capsules described in the fourth 
and fifth counts of the indictment, and for grounds therefor states: 


1. That the said evidence was seized as the result of a search 


of premises in which the defendant resided at the time of the search, 





-3- 


without an arrest or a search warrant; and further under circum- 
stances which would not make this search incident to a lawful 
arrest. 
/s/ Joseph de Chimay 
Attorney for Defendant 
1040 Washington Building 


[Certificate of Service/ 


23 [Filed Oct. 26, 19567 
MOTION TO QUASH SUBPOENA | 

Comes now the United States Attorney through his assistant 
Harold H. Titus, Jr., and moves the Honorable Court to quash the 
subpoena to produce document or object served on the goverment 
October 25, 1956, and as reasons therefor sets out mo following: 

This subpoena was issued pursuant to the provisions of 
Rule 17(c) of the Federal Rules of Criminal Procedure. The instant 
subpoena requests that there be made available ngtatenants made by 
the defendant; statements volunteered to Government ‘oo oitestos or 
third parties relating to this case; names and addresses of a11 wit- 
nesses which the Government intends to call; progress reports and 
police reports concerning the circumstances of the defendant's arrest; 
the a: if any, for the search of the premises, 54 M Street, N.W., 


where the defendant was arrested." Quite obviously this subpoena falls 
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within the definition set out in Rule 17(c), namely, unreasonable 
and oppressive. It is conceded that the defense is entitled to 
inspect any written statement made by the defendant and any other 
witness whom the Government calls to testify during the course of 
the trial, and this we are prepared to do in compliance with the 
order of the Court. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Harold H. Titus, Jr. 
Assistant United States 
Attorney 


[Certificate of Service/ 


/Piled June 20, 19577 


TRANSCRIPT OF HEARING ON MOTION TO 
SUPPRESS AND MOTION TO QUASH SUBPOENA 


Washington, D. C. 
November 2, 1956 


Above-entitled matter came on for hearing before Honorable F. 


Dickinson Letts, United States District Judge. 


Appearances: 
On behalf of the United States of America: 

Harold H. Titus, Assistant United States Attorney 
On behalf of the Defendant: 


Joseph de Chimay 





2 PROCEEDINGS 


jw 


THES CLERK: Case of Henry Hayes.’ 

MR. DE CHIMAY: Your Honor, there are three motions , basically, 
involved in here--one, @ motion to suppress evidence and one, & 
motion to dismiss the indictment; and then there is a motion to quash 
the subpoena; and also a motion to compel compliance vith the subpoena. 

The motion to compel compliance with the subpoena is not on Your 
Honor's calendar. But this morning I spoke to Mr. Titus and asked 
him if he had any objection to raising that question at the same time, 
since it is basically nothing but an opposition to his motion to quash 
the subpoena. | 

So, I would like to ask Your Honor's permission at that time to 
take it up at the same time. : 

THE COURT: Mr. Titus, is that appropriate? 

MR. TITUS: I think the whole thing can be di sposea of very 
quickly, yes. : 

MR. DE CHIMAY: On the motion to suppress the evidence and 
motion to dismiss the indictment, which are based on the same 
principles, namely, I have no testimony to offer, for the very 
simple reason the two witnesses who are most materia in this case, 

@ man by the name of Robert Simmons, who is, I believe, the informer 
in the case--I can't find him. I understand by rumor he has since 
these occurrences been sentenced to five years for a similar offense 
in Baltimore. | 

There is another man involved, by the name of Alphonso Stevens. 
He has a nickname of Skeets. Skeets has disappeared and I can't 


locate him. The only thing I can do is give to the Court the benefit 


Au 


of what I have tried to uncover in my investigation and it is 
entirely unsupported. 

THE COURT: And it would be hearsay? 

MR. DE CHIMAY: I am afraid so. 

THE COURT: That wouldn't help. 

MR. DE CHIMAY: I am afraid, Your Honor, the witnesses in this . 
case are all available to the Government but not to me. My under- 
standing of the case is that it is the standard thing that happened 
in many of these entrapment cases. A man showed up and said to a ‘ 


defendant, "I am sick; I need some stuff. Do you have it? Can you 


sell it to me?" And the defendant’s attitude was, "Well, I don't 


have any but maybe someone that I know who has it will come around 


and have it available.” 

THE COURT: Even if it is entrapment, that is a jury question. 

MR. DS CHIMAY: It is a doubtful question. I have had a hard 
‘tine determining, myself, in my reading of the law. The cases seem 
rather unclear on that. 

The clearest case I have seen was the Serman case, decided by 
Judge Learned Hand in 200 Fed. 2d. 880, which seemed to indicate it 
was such a gross question it was really not a question for a jury. 
That is a Supreme Court case at 287 U.S. 

The name of the case skips me right now, It is an older case 
which involved liquor. They felt very strongly and they said the 
job of the police is to prevent crime rather than to procure it. 

THE COURT: At any rate, you don't have a witness? 


MR. DS CHIMAY: I am afraid I don't. 
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| 
| 
THE COURT: You couldn't present it as a matter of law? 


MR. DE CHIMAY: I am afraid in such a case the witnesses are not | 
available. They are available to the other side but ahe to me. For 
the same reason it was basically entrapment and basically no probable 
ground for the search and for the arrest. , 

I think that the evidence which is mentioned here, $6.00 in U.S. 
currency, and 3 capsules of, I suppose heroin, which were seized by 
the officers in this apartment which was occupied by the defendant 
were obtained under an unlawful search and seizure. 

Again, these people are entirely within the Soeeneenate control. 
The Government has not produced them. : 

THE COURT: You don't have anything to proceed on, have you? 

MR. DE CHIMAY: I am afraid, Your Honor, the defendant being a 
pauper, I being assigned counsel, I have no way of getting evidence, 
except what I can do myself and what the very able, very competent 
student Assistant from Howard University can do, and that has not been 
much. | 

THS COURT: The Court thinks, in view of the eouseite statement 
that the defendant's motion to dismiss and also the motion to suppress 
the evidence must be denied. ! 

The Government has @ motion? 

MR. TITUS: Yes, Your Honor. 1 

The Govermment's motion, if it please the Court, ds @ motion to 
quash a subpoena which was served on our office requesting, or com- 
manding that we appear in Court on October 31, 1956, at 9:30 a. m., 
and bring with us statements made by the defendant, statements 


volunteered to the Govermment by witnesses or third parties » relating 


me fos 


to this case, names and addresses of all witnesses which the govern- 
ment intends to call, progress reports and police reports concerning 
the circumstances of the defendant’s arrest, and in addition, asked 
for the warrants. 

First of all, I would like to report I appeared at 9:30 a. m., 
which was before Judge Laws, at 9:30 on the date of October 31st. 


At that time I reported to Judge Laws that I was here pursuant to a 


subpoena served on us in our office, and that counsel for the defendant 


was not there at that time. I therefore moved orally before Judge Laws 


to at that time quash the subpoena and dismiss it. Judge Laws said 
he would prefer the matter then be handled by Your Honor since the 
motions were set before you for today. 

At this time my motion is to quash the subpoena as it pertains 
--let me put it this way: 

With the exception--statements made by the defendant and state- 
ments volunteered by the witnesses and third parties: 

As to statements made by the defendant the defense counsel is 
entitled to them. 

In addition they concluded, further, that any witnesses the 
Goverment intended to put on the stand, those statements should 
be made available to counsel upon order of the Court at a suitable 
time. 

Therefore I indicated in my motion that we were willing to 
supply that. Of course, no case in law and no rule provides that 
we turn over our entire case to the defense for the purpose of a 
fishing expedition, or whatever he may see fit. 


. =4a a 
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I therefore think the only pertinent things under the Rules 
under which this subpoena is issued are the statements of the 
defendant and those of any witnesses. i 

I should 1ike to tell the Court that we do not have any such 
statement. | 

MR. DE CHIMAY: ‘The police reports and warrant are requested. 

THE COURT: They are available to you? : 

MR. DE CHIMAY: No. I called up the police officer who is 
involved in here--I believe his name is Aiken--who was in charge 
of this detail--and he said "No, we will not give you anything and 
we will not speak to you, or you speak to the D.A." | 

The warrant I have looked at, I have seen in Your Honor's ‘record 
there on the page which shows the Hearing Commissioner's disposition 
and there is a mention of a Warrant No. 134. I have ae unediie to 
locate that warrant although I have searched downstairs. 

There is a Warrant No. 128, which refers to another case, and 
which mentions my client. But there is no Warrant Ho. 13 as men- 
tioned in that thing there. That is why I asked for it from the 
Government. ! 

The names of the witnesses and addresses I asked them not for 
the purpose of intimidating them, but for the purpose of finding out 
whether the statements that I requested have all been given to me. 
It is just to corroborate the first three requests in my subpoena. 

The police reports--I asked for them because they, I am sure, 

. contain statements of third parties related in this cane! A warrant 
likewise would have an affidavit of a possible witness relating to 
this case. ‘I believe those are within the Frye case. I would like 


i 
i 
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8 to add that I was not present on October 31 because I had received 
Mr. Titus' motion, and of course I would not have dreamed of coming 
here and having him put in jail if he hadn't stepped down from the 
third floor. 

THE COURT: What do you claim you are entitled to? 

MR. DE CHIMAY: I am asking for statements made by the 
defendant -- 

THE COURT: And they say they have none. 

MR. DE CHIMAY: Statements volunteered to the Government by 
witnesses or third parties. 

MR. TITUS: We have nore. 

THE COURT: They have none. Police reports on the case? 

MR. TITUS: I know of no law requiring us to turn over police 
reports done in the course of business. 

MR. DE CHIMAY: Anc the warrant, if any. 

MR. TITUS: Any warrant, if there was one in the case, I kmow 
of none, would be a matter of public record. 

THE COURT: I don‘*t see that there is anything I can do for you. 


Motion to quash the subpoeza will be granted. 


2h [Filed Nov. 2, 19567 — 

On this 2nd day of November, 1956, came the attorney of the 
United States, the defendant in proper person, and by his attorney, 
Joseph DeChimay, Esquire; whereupon the defendant's motion to dismiss 
the indictment and motion to suppress evidence, coming on to be heard, 
after argument by counsel, is by the Court denied; thereupon the 


govermment’*s motion to quash subpoena, coming on to be heard, after 
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argument by counsel, is by the Court granted. 
The deft. is remanded to the D. C. Jail. 
By direction of 
F. DICKINSON LETTS 
Presiding Judge 
Criminal Court #2 
HARRY M. HULL, Clerk 


By Harold G. Dodd (signed) 
Deputy Clerk 


Present: 
United States Attorney 


By Harold Titus 
Assistant United States Attorney 


* *% 


26 [Filed Feb. 19, 19577 


On this 19 day of February 1957, came the attorney of the 
United States; the defendant in proper person and by his attorney, 
Joseph DeChimay, Esquire; and upon consideration of the govern- 
ment's oral motion for leave to dismiss Counts l, 2 and 3 of 
the indictment in the above entitled case, it is ouaprea that 
leave to dismiss Counts One, Two and Three of the indictment 
be and the same is hereby granted. | 

Whereupon the United States Attorney dismisses Counts One, 
Two , and Three of the above entitled case in open Coat 

BY DIRECTION oF: 
RICHMOND B. KEECH 


Presiding Judge | 
Criminal Court #1 


Sot 


HARRY M. HULL, Clerk 


By Daniel J. Mencoboni (signed) 
Deputy Clerk 


Present: 
United States Attorney 


By Harold H. Titus, Jr. 
Assistant U. S. Attorney 


25 /Filed Feb. 19, 19577 

On this 19 day of February, 1957, came the attorney of the 
United States; the defendant in proper person and by his attorney 
Joseph DeChimay, Esquire; whereupon the jurors of the regular 
Petit Jury panel serving in Criminal Court No. One, being called, 
are sworn upon their voir dire; and thereupon comes & jury of 
good and lawful persons of the District of Columbia .. . who are 
sworn to well and truly try the issue joined herein; .. . the 
jury retires to consider their verdict; the jury returns into 
Court and upon their oath say they find the defendant guilty on 
Counts Four and Five of the indictment. The case is referred 
to the Probation Officer of the Court and the defendant is 


remanded to the District of Columbia jail. The jury was 


polled. 
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By direction of ! 
RICHMOND B. KEECH 
Presiding Judge . 
Criminal Court #1 
HARRY M. HULL, Clerk 
By Daniel J. Mencobom (signed) 
Deputy Clerk 
Present: 
United States Attorney 


By Harold H. Titus, Jr. 
Assistant United States Attorney 


* xX 


27 /Filed Feb. 20, 19577 : 
INFORMATION AS TO A PREVIOUS CONVICTION 

United States Attorney, pursuant to Public Law 255, 82nd Congress, 
Chapter 666, lst Session, in such case provided for, informs the Court 
that the conviction of the above-named defendant in this case on 
February 19, 1957, is not a first offense but is 4 subsequent offense, 
the defendant having before said conviction been convicted of the 
following offense: : 

(a) United States vs. Henry Hayes, Criminal No. 1048-52, United 
States District Court for the District cof Columbia, viplation of 
Section 174, Title 21 United States Code (narcotic arug import- 
export act). A plea of guilty was entered to counts 3, 6 and 9 of 
the indictment of July 22, 1952 and the defendant was sentenced on 
August 21, 1952 to a term of from 20 months to 5 years)andto poy: s 


fine of $100,600. 
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The defendant named in Criminal Case No. 1048-52 is the same 
defendant charged in Criminal Case No. 1042-56 now pending before 
this Court. 


/s/ Oliver Gasch 
United States Attorney 


/s/ H. H. Titus, Jr. 
Assistant United States Attorney 


9 TRANSCRIPT OF PROCEEDINGS ON SENTENCING 


Washington, D. C. 
Friday, March 8, 1957 


Before Judge Richmond B. Keech at 10 a.m. today, for sentencing. 
Appearances: 
For the United States: Mr. Carl W. Belcher 
For the defendant: Mr. Joseph DeChimay 
10 PROCEEDINGS 

THE DEPUTY CLERK. The United States versus Henry Hayes. Mr. 
Joseph DeChimay. 

THE COURT. Mr. DeChimay, this is Henry Hayes? 

MR. DE CHIMAY. Yes, Your Honor. 

THE COURT. He is before the Court for sentence. Is there any- 
thing that he or you would like to say? 

MR. DE CHIMAY. Yes, Your Honor, I would like to say this. First, 
this man's probation report will probably show -- I have discussed it 
with Mr. Williams, the Probation Officer -- that Hayes, in the first 
place, was not an addict at the time he was arrested. He has a 


record, and he has been an addict in the past; and when he came back 


from Lexington he was apparently cured. 
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Since he came back from Lexington, of course he has had troubles. 
He has had family trouble. His family of course was completely dis- 
rupted. But that is something which is to be expected and which the 
Court does recognize as one of the grounds for divorce: 

Hayes has behaved himself since that time, as far as the 
Probation Officer says. He found himself a job. He was on the way 
to becoming a useful citizen again. He had found a job,and he was 
working steadily. And the evidence, of course, at the trial convinced 
theljury)thesithereiwasn*tien;idoubtlornisneniaen cubitnel tary thes 

ii some question as to what actually took place, and the best proof of 

it is that they came back and asked for Your Honor's further directions. 

It seems to me that the jury was, well, went purely on the grounds 
of possession alone; and the fact of four capsules would not seem to 
indicate & man who is trading and endangering the community . 

With that in mind, I would like to urge the court, respectfully, 
to consider giving this man as ienient a sentence as ppestede: And I 
would also like to point out further that this man will have been in 
jail seven months tomorrow. : 

THE COURT. Is there anyting the defendant would Like to say, 
other than what has been said by his counsel? | 

THE DEFENDANT. Yes, Judge, Your Honor. I have haa @ motion in, 
and I haven't been notified about this motion, on what grounds it was 
denied. I wrote the Clerk of the Court asking was this motion heard; 
and he told me it was, on the 2d of November; but I know nothing about 
it. 

MR. De CHIMAY. That was a motion for suppression of the evidence, 


Your Honor, and it was heard. 
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THE COURT. That wasn't before me, was it? 

MR. DE CHIMAY. No, Your Honor. That was before Judge Letts. 

THE COURT. All right, sir. 

This man of course has a record. He has a narcotics record. 
He was sent to Lexington in the hope of curing him. And he comes 
right on back and breaks his parole and the conditions under which 
he was sentenced. And he has robbery charges. I am going to take 
into consideration the time which he has served, Mr. DeChimay. 

There being nothing further from either counsel or the defendant, 
it is the sentence of this Court that you, Henry Hayes, serve not 
less than 30 nor more than 90 months, and pay a fine of $100, and 


the fine be suspended. 


28 [Filed Mar. 15, 19577 


On this 8th day of March, 1957, came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Joseph 
DeChimay, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and verfict of guilty of the offense of Violation 
of Section 470ha, Title 26, and Section 174, Title 21, United States 
Code as charged in Counts Four and Five and the court having asked 
the defendant whether he has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being shown or 
appearing to the Court, 

If IS ADJUDGED that the defendant is guilty as charged and 


convicted. 
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If IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative 
for imprisonment for a period of Thirty (30) months to Ninety (90) 
months, and to pay a fine of One Hundred ($100.00) Dollars. 

IT IS ADJUDGED that payment of the fine be and is hereby 
suspended. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ R. B. Keech 
United States District Judge 


/Filed Mar. 25, 19577 


ORDER DENYING MOTION TO VACATE JUDGMENT 
AND SENTENCE UNDER 28 USC 82255 


Upon consideration of the defendant's motion to vacate judgment 
and sentence under 28 U.S.C. 82255, and the record herein, and it 
appearing to the Court that there is no substantial issue of fact 
which requires hearing and that the sentence imposed was lawful, 
it is, by the Court, this 22nd day of March, 1957, 

ORDERED That the said motion to vacate judgment and sentence 
be and it hereby is denied. : 


/s/ R. B. Keech. 


Is 


wont EE 
[Filed Apr. 3, 1957/7 


MOTION TO VACATE SENTENCE 
Comes now the United States Government by and through the 
United States Attorney in and for the District of Columbia and 
his assistant Harold H. Titus, Jr., and moves the Honorable 
Court to set aside and vacate the sentence imposed in this case 
on March 8, 1957 and to re-sentence the defendant pursuant to 
the provisions of the Narcotics Control Act of 1956, Public Law 
728, 8kth Congress and as reason therefor assigns the following: 
1. ‘That the sentence imposed by the Court on March 8, 1957 
was based upon incorrect information supplied to the Court that 
the crime herein had occurred prior to the enactment of the 
Narcotics Control Act of 1956, July 18, 1956; where as, in fact 
the crime took place subsequent to that date. 
/s/ Oliver Gasch 
United States Attorney 
/s/ Harold H. Titus, Jr. 
Assistant United States 
Attorney 


[Certificate of Service/ 


wee, Ge ee, § 
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31 /Filed Apr. 5, 19577 


OPPOSTEION T0 MOTION TO VACATE SENTENCE 

How comes Henry Hayes, defendant herein, by Joseph de Chimay, 
his attorney, and in opposition to the motion to vacate sentence, 
states; ! 

1. That this Honorable Court was correctly informed as to 
the time of the commission of the crime in relation to the . 
effective date of the Narcotics Control Act of 1956. 

2. That the indictment herein plainly stated the date of 
the commission of the crime, to wit, August 10, 1956. 

3. That the said date was mentioned in the evidence at 
the trial. ) 

4. That the effective date cf the Narcctics Act of 1956, 
July 18, 1956, is a matter of which this honorable Court. had 
judicial notice. : 

WHEREFORE, the defendant respectfully prays that the motion 
of the United States Government be denied. : 

/s/ Joseph de Chimay 
Attorney for Defendant 
1040 Washington Building 
Washington y) 9 Do C. 
[Certificate of Service/ ; 
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TRANSCRIPT OF RESENTENCING 


Washington, D. C. 
Friday, May 8, 1957 


fhe above-entitled defendant appeared before the Honorable 
Richmond B. Keech, United States District Judge for resentencing 
at 10:00 o'clock a.m. 
Appearances: 
On behalf of the United States; 
Harold H. Titus, Esq., Assistant United States Attorney 
Qn behalf of the defendant: 
Joseph DeChimay, Esq. 
14 PROCEEDINGS 
THE DEPUTY CLERK: United States vs. Henry Hayes. 
THE COURT: Let me make a preliminary statement, and I will 
hear you and the defendant. 
This matter is before the Court on a motion to vacate the 
sentence imposed on March 8, 1957 of 30 months to 90 months and 
@ fine of $100, the fine to be suspended. The defendant was found 
guilty on counts 4 and 5 charging violation of 26 USC Section 4704 
and 21 USC 174 respectively. The defendant had previously been 
convicted of an offense under the narcotic laws. 
fhe basis for the motion is that inasmch as the offenses herein 


were committed on August 10, 1956 the defendant was subject to the 


amended penalties provided by the Act of July 8, 1956, 26 USC Section 
* 


7237. which became effective July 9, 1956. Under 26 USC Section 


¥ 19, 1956, respectively. See Section 401 
at Act of July 18, 1956, ©. 629, 70 Stat. 576. 
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7237 (a) the penalty for violation of 26 USC Section 4704 for a 


o : second offense is imprisonment for not less than five nor more 


I than twenty years, and in addition, a fine of not more ‘than 
$20,000 may be imposed. : 

Under 21 USC Section 147 the penalty for a second! offense 
is imprisonment for not less than ten nor more than forty years, 
and in addition, a fine of not more than $20,000 may be imposed. 

15 Under Section 36 USC 7237 (da) imposition or execution of 
sentences for violations of both 26 USC Section 4704 and 21 USC 
Section 147 may not be suspended, nor may probation be granted, 
and indeterminate sentence may not be imposed pursuant to Sections 
24-201 et seq of the District of Columbia Code. ! 

The sentence heretofore imposed is therefore void, and the 
order imposing such sentence is vacated, and I do vacate that 
order, and I now reach the point where I am going to impose a 
sentence in conformity with the statute which was in full force 
and effect at the time that this offense was committed’ 

os Preliminarily thereto I ask you, Mr. DeChimay, es counsel for 
Henry Hayes if he or you or both of you have anything to say. 

MR. DeCHIMAY: Yes, Your Honor. If it please the Court, Henry 
Hayes' probation on the prior offense was revoked just before the 
sentence. Also, he had approximately 13 months to serve under that 
sentence, and I wonder if the Court would make the present sentence 
concurrent with that term. And in addition I would Like to ask 
the Court if it were possible to make the Court's order retroactive 


to March 8, and to give some consideration to the fact that he has 


been imprisoned since August 10, 1956. 
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16 THE COURT: As a matter of fact I am going to impose the 


minimum under the statute, and it is my purpose to make it retro- 


active so such time as he may have served under the void sentence 


will be reflected and go to his credit as to the sentence which I 
will hereafter impose. 

MR. DeCHIMAY: Thank you, Your Honor. 

THE COURT: If there be nothing further from either the 
defendant or counsel, pursuant to the requirements of the fore- 
going statutes, it is the sentence of this Court that on Count 4 
the defendant serve five years, and on Count 5 the defendant serve 
ten years; said sentences to run concurrently and said sentences 
to take effect as of March 8, 1957. 

MR. DeCHIMAY: Your Honor, some matter which is subsequent to 
sentencing, the defendant has asked me to prepare appeal papers, and 
I wonder if it would be appropriate to submit to Your Honor an 
affidavit in support of his application. 

THE COURT: Yes, I think it would be very appropriate. Has it 
been sworn to? 

MR. DeCHIMAY: There is also notice of appeal. 

THE COURT: Let me see your application to proceed. 

(Handed to the Court.) 

FHE COURT: I wonder if you want to limit it to what he has 
now set forth. His appeal is limited to the motion to quash the 

17 indictment and suppress the evidence. I am not courting trouble, 
but I would suggest that you might broaden the scope if there be 


anything which you might want further protection on. 
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MR. DeCHIMAY: I have made that point clear I think to the 
defendant on several occasions. I believe I made it clear to him 
when the original sentence was imposed, and those are his wishes 
and not mine. They are not in accordance with the advice I have 
given him as counsel, but it is his responsibility. | 

THE COURT: All right, sir. I want you to understand that I 
am perfectly willing to sign this. I think you are punecessacily 
limiting your right of appeal. I think you could protien the scope 
of your appeal by just stating "appeal from the action of the Court." 
I would sign it in those broad terms so that you would be thoroughly 
protected not only today but anything which might subsequently come 
up of substance. | 

MR. DeCHIMAY: If we can amend that. 

THE COURT: This is a sworn affidavit. Let me suggest that 
you talk to him further and I will sign it ina broader aspect. 

MR.. DeCHIMAY: I am afraid I don't quite understand your 
een ao. Appeal from the action -- I believe I would have 
to give some sort of justification for his appeal. ! 

THE COURT: He can say this and anything else that comes to 
you which is reasonable. I am not saying falsifying anything, but 
I am saying to you as it is now drawn this is specifically limited 
to one, his motion to quash the indictment and suppress the evidence. 
I will sign it in that form. I will sign it now or Twill give you 
and the defendant an opportunity to consider whether there may be 
any additive that you would like to add to it so that it would be 
available on appeal. I am not suggesting. I want you to have the 


maximum scope. i 


Ott 


MR. DeCHIMAY: Thank you, Your Honor. 
THE COURT: After you have done that, leave it with the clerk 
and I will sign it. 


(Thereupon the resentencing of the defendant was concluded. ) 


[Filed May 8, 19577 
ORDER AMENDING JUDGMENT & COMMITMENT 

Upon consideration of the Government's motion to vacate and 
set aside the judgment in the above entitled case, entered on the 
8th day of March, 1957 and that the defendant be resentenced 
pursuant to the provisions of the Narcotics Control Act of 1956, 
Public Law 728, 84th Congress, it is this 8th day of May, 1957, 

ORDERED that the said judgment and commitment be, and the 
same is hereby amended, by striking that portion of the said 
judgment and commitment which appears in the fourth paragraph 


and reads as follows: 


Thirty (30) months to Ninety (90) months and to pay 


@ fine of one hundred ($100.00) dollars; It Is Adjudged 
that the peyment of Pine be and is hereby suspended. 
and in its place and stead the following is hereby substituted: 
Five (5) years on count Four; Ten (10) years on count 
Five; said sentences by the counts to run concurrently. 
IT? IS FURTHER ORDERED that said judgment take effect as of 
March 8, 1957. 


/s/ R. B. Keech 
JUDGE 











/Filed May 8, 19577 


NOTICE OF APPEAL 
Name and address of appellant Henry Hayes 
District of Columbia Jail 
200 19th St., S-E. 
Washington, D.C. 


Name and address of appellant's attorney ! 
Joseph deChimay 1040 Washington Building 


Offense Vio. Title 26 U.S.Code, Sec. 470ha, M7058 & 
2. U.S.Code, 174 


Concise statement of judgment or order, giving aes » and any 
sentence. Denial of Motion to quash the indictment end to suppress 
the evidence; Granting the Government's motion to vacate the 
sentence; and from the order of MAY 8, 1957 amending the order of 
March 8, 1957. | 

Name of institution where now confined, if not on bail 

District of Columbia Jail | 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit from 
the above-stated judgment. : 

May 8, 1957 Henry Hayes 
Appellant : 
| 


Attorney for Appellant. 


BRIEF FOR APPELLEE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,880 
| 
Henry Hares, aPPELLANT 
v. 


Unirep Srates or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


OLIVER GASCH, 
United States Attorney. 


LEWIS CARROLL, 
HAROLD H. TITUS, JR, 
E. TILLMAN STIRLING, 


Assistant United States Attorneys. 


United States Cour 


District 


fof A 
For the aE eats 


FLED cuts 1 9 1957 
2 Se 
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No. 13,880 


QUESTIONS PRESENTED 


Appellant made a pre-trial motion to suppress certain 
evidence, but at the hearing he offered no testimony nor 
evidence and consequently the court denied the motion. 
After conviction appellant was sentenced to serve from 30 
to 90 months imprisonment, but the Government subse- 
quently made a motion to vacate sentence calling the court’s 
attention to the fact that under the law applicable at the 
time the offense occurred appellant, as a second offender, 
was liable to a minimum sentence of five years on one count, 
and ten years on the other count. Consequently, the orig- 
inal sentence was vacated and appellant was given the 
minimum allowable sentence under the law. 

In the opinion of appellees the following questions are 
presented: 


1. May! appellant appeal from the denial of a pre-trial 
motion to suppress evidence? 

2. If the answer to the first question is ‘*‘Yes’’, then has 
appellant demonstrated in any way that the denial of his 
motion to suppress was improper? 

3. Was it proper for the court to vacate the sentence, 
void under applicable law as being less than the allowable 
minimum, and impose the proper minimum sentence? 


(3) 


Counterstatement of the Case 
Rule and Statutes Involved 
Summary of Argument 
Argument: 
I. An Appeal May Not Be Taken From The Denial Of A 
Motion To Suppress 
II. The Motion To Suppress Was Properly Denied 
III. The Court Properly Vacated The Illegal Sentence And 
Imposed Sentence In Accordance With The Applicable 
Law 
Conclusion 


TABLE OF CASES 


Barrow v. United States, 54 App. D.C. 128, 295 Fed. 949 (1924).. 

In re Bonner, 151 U.S. 242 (1894) 

Bozza v. United States, 330 U.S. 160 (1947) 

Carroll v. United States, — U.S. —, 25 L.W. 4569, (June 24, 
1957) 

Cogen v. United States, 278 U.S. 221 (1929) 

De Benque v. United States, 66 App. D.C. 36, 85 F.2d 202 
(1936) 

Duggins v. United States, 240 F.2d 479 (6th Cir. 1957) 

Jarabo v. United States, 158 F.2d 509 (1st Cir. 1946) 

King v. United States, 69 App. D.C. 10, 98 F.2d 291 (1938) 

Ex parte Lange, 18 Wall. 163 (U.S. 1874) 

McIntosh v. Pescor, 175 F.2d 95 (6th Cir. 1949) 

In re Mills, 135 U.S. 263 

Murphy v. Massachusetts, 177 U.S. 155 (1900) 

Nardone v. United States, 308 U.S. 338 (1939) 

Rigby v. United States, — U.S. App. D.C. —, (No. 13840, decided 
July 11, 1957) 

United States v. Morgan, 346 U.S. 502 (1954) 

United States v. Vatune, 292 Fed. 497 (N.D. Cal. 1923) 

United States v. Warrington, 17 F.R.D. 25 (N.D. Cal. 1955) 

White v. United States, 194 F.2d 215 (5th Cir. 1952), cert. denied, 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,880 
Henry Hayes, APPELLANT 
v. 


Unrtep States or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 8, 1956 appellant was indicted for violations 
of the Harrison Narcotics Act (J.A.1). He entered a plea 
of not guilty on October 12 (J.A. 2). On Noveber 2, 1956 
appellant’s pre-trial motion to suppress certain evidence 
came on for hearing. Counsel announced that he had no 
testimony nor evidence to present in support of his motion. 
He alleged that appellant was entrapped, and the court 
noted that this was a jury question and in the complete 
absence of any showing of. illegality in the search and 
seizure, denied the motion (J.A. 47). On February 19, 
1957 the jury returned a verdict of guilty (J.A. 12). The 
court, on March 8, 1957, sentenced appellant to serve from 
30 to 90 months imprisonment (J.A. 17). Appellant had 
a previous felony conviction on his record (J.A. 13). 

On April 3, 1957 the Government made a motion to vacate 


(1) 








2 


sentence on the ground that the sentence previously im- 
posed was not in accordance with applicable law (J.A. 18). 
Accordingly, on May 8, 1957 the court vacated the sentence 
imposed on March 8 and resentenced appellant to the mini- 
mum sentence allowable under applicable law (J.A. 20-22). 
On July 18, 1956 the penalty provisions of the United 
States Code relating to violations of the narcotics laws 
were changed resulting in an increased minimum sentence 
for a second offender. Since the offense for which appel- 
lant was convicted occurred on August 10, 1956 he came 
within the provisions of the new law, but through inad- 
vertance the court originally sentenced him under the old 
provisions. 

Appellant sought and was granted leave to proceed on 
appeal in forma pauperis from the denial of his pre-trial 
motion to suppress and from the order vacating his original 
sentence and resentencing him on May 8, 1957. The tran- 
seripts of the pre-trial motion and the resentencing were 
furnished appellant at government expense. 


RULE AND STATUTES INVOLVED 


Rule 35, Federal Rules of Criminal Precedure provides: 


Correction or reduction of sentence.—The court may 
correct an illegal sentence at any time. The court may 
reduce a sentence within 60 days after the sentence is 
imposed, or within 60 days after receipt by the court 
of a mandate issued upon affirmance of the judgment 
or dismissal of the appeal, or within 60 days after re- 
ceipt of an order of the Supreme Court denying an 
application for a writ of certiorari. 


Title 26 U.S.C. § 7237 provides in pertinent part: 


Violation of laws relating to narcotic drugs and to 
marthuana.—(a) Where no specific penalty is other- 
wise provided.—Whoever commits an offense, or con- 
spires to commit an offense, described in part I or part 
II of sub-chapter A of chapter 39 for which no specific 
penalty is otherwise provided, shall be imprisoned not 
less than 2 or more than 10 years and, in addition, may 
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be fined not more than $20,000. For a second offense, 
the offender shall be imprisoned not less than 5 or more 
than 20 years and, in addition, may be fined not more 
than $20,000. 


* * * * * 


(d) No suspension of sentence; no probation; etc. 
Upon conviction.— 


(2) of any offense the penalty for which is provided 
in subsection (a) of this section, if it is the offender’s 
second or subsequent offense, the imposition or execu- 
tion of sentence shall not be suspended, probation shall 
not be granted, section 4202 of title 18 of the United 
States Code shall not apply, and the Act of July 15, 
1932 (47 Stat. 696; D. C. Code 24-201 and following), 
as amended, shall not apply. 


Title 21 U.S.C. § 174 provides: 


Same; penalty; evidence.—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into 
the United States or any territory under its control 
or jurisdiction, contrary to law, or receives, conceals, 
buys, sells, or in any manner facilitates the transporta- 
tion, concealment, or sale of any such narcotic drug 
after being imported or brought in, knowing the same 
to have been imported or brought into the United 
States contrary to law, or conspires to commit any of 
such acts in violation of the laws of the United States, 
shall be imprisoned not less than five or more than 
twenty years and, in addition, may be fined not more 
than $20,000. For a second or subsequent offense (as 
determined under section 7237 (c) of the Internal Reve- 
nue Code of 1954), the offender shall be imprisoned not 
less than ten or more than forty years and, in addi- 
tion, may be fined not more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be 
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deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237 (d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title I, § 
105, 70 Stat. 570). 


SUMMARY OF ARGUMENT 


When appellant failed to support his pre-trial motion 
to suppress with any testimony or evidence, the court prop- 
erly denied it. It is well settled that the movant has the 
burden of proving illegality in the procurement of evidence, 
and when such a motion is completely unsupported by any 
evidence whatsoever, the court has no alternative but to 
deny it. Further, it is equally well settled that the denial 
of a motion to suppress is not appealable. 

Under Rule 35, F.R.Crim.P., the court may correct an 
illegal sentence at any time. Clearly a sentence imposing 
a term of imprisonment not within the limits set by the law 
is illegal, and when such fact is called to the court’s atten- 
tion, it is proper to vacate the illegal sentence and impose 
a term of imprisonment in accordance with the limits of the 


statute. 
ARGUMENT 


I 


An Appeal May Not Be Taken From the Denial of a Motion to 
Suppress 

Under 28 U.S.C. §1291 this Court has ‘‘jurisdiction of 
appeals from all final decisions of the district courts of the 
United States . . .’’ It is well settled that the denial of a 
motion to suppress evidence is not a final decision and 
therefore is not appealable. Cogen v. United States, 278 
U.S. 221, 224 (1929) ; Cf. Carroll v. United States, — U.S. 
—, 20 L.W. 4569 (June 24, 1957). Since this appeal is 
limited to review of the denial of the pre-trial motion to 
suppress, and the post trial motion to vacate, the judgment 
itself is not before the Court for review. Thus the record 
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does not show whether the motion to suppress was renewed 
at trial, but from the transcript of the sentencing proceed- 
ings, it is clear that such motion was not renewed. The 
following colloquy took place (J.A. 15-16): 


The Court. Is there anything the defendant would 
like to say, other than what has been said by his coun- 
sel? 

The Derenpant. Yes, Judge, Your Honor. I have 
had a motion in, and I haven’t been notified about this 
motion, on what grounds it was denied. I wrote the 
Clerk of the Court asking was this motion heard; and 
he told me it was, on the 2d of November; but I know 
nothing about it. 

Mr. De Cuimay. That was a motion for suppres- 
sion of the evidence, Your Honor, and it was heard. 

The Court. That wasn’t before me, was it? 

Mr. De Cuimay. No, Your Honor. That was before 
Judge Letts. 


Thus the denial of the pre-trial motion was not final, but 
at trial became merged with the judgment, and since an 
appeal has not been taken from the judgment the point 
is not now reviewable. 


II 


The Motion to Suppress Was Properly Denied 


Pretermitting the argument that the denial of the motion 
is not properly before the Court for review, it will be seen 
that the District Court correctly denied it. Appellant made 
absolutely no showing whatsoever that the evidence he 
sought to have suppressed was seized in violation of his 
Constitutional rights. He presented no affidavit and did 
not offer any testimony at the hearing to support his mo- 
tion. The sum total of ‘‘evidence’’ adduced by appellant 
was the very brief motion filed by his trial attorney, and 
not even signed by appellant. 

It has been repeatedly said that the burden of proof is 
on the movant to demonstrate alleged illegality in the pro- 
curement of evidence. Nardone v. United States, 308 U.S. 
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338, 341 (1939); Wilson v. United States, 218 F.2d 754 
(10th Cir. 1955); White v. United States, 194 F.2d 215, 217 
(5th Cir. 1952), cert. denied, 343 U.S. 930; Jarabo v. United 
States, 158 F.2d 509, 513 footnote 3 (1st Cir. 1946); Rigby 
v. United States, —— U.S. App. D.C. ——, (No. 13840, de- 
cided July 11, 1957). The premise for this rule is that 
officers of the Government are presumed to act lawfully. 
United States v. Warrington, 17 F.R.D. 25, 29 (N.D. Cal. 
1955); United States v. Vatune, 292 Fed. 497 (N.D. Cal. 
1923). Furthermore, the language of Rule 41(e), F.R. 
Crim. P., which provides in part that ‘‘The judge shall 
receive evidence on any issue of fact necessary to the de- 
cision of the motion’’ indicates that the movant must ad- 
duce evidence in support of his motion. 

By initially placing the burden on the movant, this does 
not require that he must show lack of probable cause for 
a search without a warrant, or that he must show that the 
search was not incident to a lawful arrest as suggested by 
appellant (Br. 12). However, it does require that he prove 
sufficient facts to at least raise the point from a mere asser- 
tion to a justiciable issue requiring the Government to then 
justify its actions. He must show either an interest in the 
property sought to be suppressed or that the property 
was taken from his premises. Surely an allegation that 
the property was taken from ‘‘premises in which the de- 
fendant resided’’ (J.A. 2) is not a sufficient showing of 
standing. Appellant himself could have taken the stand 
and given testimony in support of his motion but he failed 
to do this. By the complete absence of any evidence in 
support ‘of his motion appellant did not demonstrate that 
the evidence sought to be suppressed was illegally ob- 
tained in violation of his rights, and consequently it was 
properly denied. 


III 


The Court Properly Vacated the Hlegal Sentence and Imposed 
Sentence in Accordance With the Applicable Law 

Appellant was found guilty on Count IV and V charging 

violations of 26 U.S.C. § 4704a and 21 U.S.C. § 174 respec- 
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tively. The penalty for violating Section 4704a is set out 
in 26 U.S.C. § 7237a, while Section 174 carries its own 
penalty. On July 18, 1956, 21 U.S.C. § 174 was amended 
to provide a minimum sentence of not less than 10 years 
imprisonment for a second offender, and the imposition 
of sentence was made governable by 26 U.S.C. § 7327(d). 
On the same date § 727 was amended to provide, inter alia, 
in subsection (d) that the provisions of D.C. Code 24-201 
et seq. (indeterminate sentence) shall not apply.2 The 
effect of these amendments was to increase the minimum 
sentence under 21 U.S.C. § 174 from 5 to 10 years im- 
prisonment, and to do away with the provisions of the in- 
determinate sentencing provisions of D.C. Code 24-201 et 
seq. whereby the court had to provide, in addition to a 
maximum sentence, a minimum sentence which could not 
exceed one-third of the maximum imposed. 


In sentencing appellant on March 8 the court, apparently 
through inadvertance, imposed sentence under the provi- 
sions of the law prior to the July 18, 1956 amendment, 
although the offenses took place on August 10, 1956, sub- 
sequent to the effective date of the amendments. 

When it was called to the trial court’s attention, by the 
Government’s motion to vacate, that appellant had been 
incorrectly sentenced, the court granted the motion, vacated 
the sentence imposed on March 8, 1957 and had appellant 
brought into court with his trial attorney for imposition 
of a valid sentence. This was done on May 8, 1957 at which 
time the court imposed the minimum sentence allowable, 
t.¢., a straight five year sentence on Count IV and a ten 
year sentence on Count V. Both sentences were made 
retroactively effective to March 8, 1957 when the original 
sentences were imposed. 


Under Rule 35, F.R. Crim. P., ‘‘The court may correct 
an illegal sentence at any time.’’* Although this Rule 


1 Act of July 18, 1956, ch. 629, title I, $105, 70 Stat. 570. 

* Act of July 18, 1956, ch. 629, title I, §103, 70 Stat. 568. 

3In Duggins v. United States, 240 F.2d 479, 483 (6th Cir. 1957) 
the court noted that Rule 35 was passed to remove any doubt about 
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would appear to cover the instant problem exactly, appel- 
lant argues that the original sentence was not illegal and 
that he was placed in double jeopardy by having his sen- 
tence made to conform with the applicable law. However, 
both of these contentions have been judicially met and 
rejected. 

In United States v. Morgan, 346 U.S. 502, 506 (1954) the 
Supreme Court said: 


Sentences subject to correction under the rule are 
those that the judgment of conviction did not author- 
ize. 


In De Benque v. United States, 66 App. D.C. 36, 40, 85 F.2d 
202 (1936) this Court noted: 


It is further definitely settled in the Federal courts 
that where in a criminal case a sentence is not imposed 
in strict accordance with the penalty statute, the sen- 
tence is void in a fundamental sense. . . . In criminal 
eases the theory apparently is that the penalty statutes 
are themselves jurisdictional, that is to say, that they 
delimit the very power of the court. But whatever 
the theory, there is no question about the rule. 


In De Benque, 66 App. D.C. at 41, footnote 4 this Court 
further said: 


It is to be noted that in Ex parte Lange [18 Wall. 
163 (1874)] the Supreme Court treated the judgment 
first rendered as erroneous, not absolutely void, not- 
withstanding the fact that it did not strictly pursue 
the terms of the penalty statute. This is no longer 
the rule, as has been pointed out in the discussion of 
In re Mills [135 U.S. 263] and In re Bonner [151 U.S. 
242, 256-257 (1894) ]. 


the jurisdiction of the district court to correct an illegal sentence 
after the expiration of the term in which it was imposed. The court 
said further, “Rule 35 presupposes a conviction and affords a pro- 
cedure for bringing an improper sentence under it into conformity 
with the law.” 
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Also see McIntosh v. Pescor, 175 F.2d 95, 97 (6th Cir. 1949) 
wherein the court said that the illegality referred to in 
Rule 35 was one apparent on the record, such as a sentence 
contrary to the applicable statute. The sentence originally 
imposed was manifestly not in accord with the statute since, 
1) it was less than the allowable minimum and 2) it im- 
posed a minimum sentence of one-third the maximum. 
Thus the sentence was illegal and was properly corrected. 


Appellant’s claim of double jeopardy is not well taken. 
In Bozza v. United States, 330 U.S. 160, 166 (1947) the 
defendant was given a sentence of imprisonment only, while 
the applicable statute required imprisonment and a fine. 
When this fact was brought to the court’s attention, the 
defendant was brought back and the sentence was made 
to conform to the statute by the imposition of a fine being 
added to the term of imprisonment already imposed. In 
rejecting defendant’s claim of double jeopardy the Supreme 
Court said: 


This Court has rejected the ‘doctrine that a prisoner, 
whose guilt is established, by a regular verdict, is to 
escape punishment altogether because the court com- 
mitted an error in passing the sentence. The Consti- 
tution does not require that sentencing should be a 
game in which a wrong move by the judge means im- 
munity for the prisoner.’ See King v. United States, 
69 App. D.C. 10, 15, 98 F.2d 291, 296.’ 


In the King case, cited by the Supreme Court, this Court 
had said, 69 App. D.C. at 14: 


Until a convicted prisoner receives a sentence which 
can withstand attack, it may be conceived that his 
original jeopardy continues without interruption, and 
that he is therefore not put in jeopardy a second time 
when he received his first valid sentence. 


Also see Murphy v. Massachusetts, 177 U.S. 155 (1900). 
In Barrow v. United States, 54 App. D.C. 128, 295 Fed. 949 
(1924) this Court remanded a case for imposition of a fine 
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in addition to the term of imprisonment already imposed 
where the statute required both a fine and imprisonment. 

Consequently when it was brought to the court’s attention 
that the sentence imposed on appellant did not conform to 
law but rather imposed a sentence less than that allowable 
and further imposed an indeterminate sentence, the court 
properly corrected its mistake. Surely justice would not be 
served if a sentence could only be corrected when the 
illegality appears in the form of a sentence exceeding the 
allowable maximum. It is not a one-way street. If illegal 
either by too much or too little the sentence must be cor- 
rected. Rule 35 commands no less. 


CONCLUSION 


Wherefore, it is respectfully submitted that the orders 
appealed from be affirmed. 


Oxtver GascH, 
Umited States Attorney. 
Lewis CarRoL, 
Harotp H. Titus, Jr., 
E. Trrtman Srtiexivne, 
Assistant United States Attorneys. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 





9 No. 13,880 

. : 

° HENRY HAYES, : 
Appellant: 

> UNITED STATES OF AMERICA, : 
Appellee ! 


Appeal From The United States District Court 
For The District Of Columbia 


2 REPLY BRIEF FOR APPELLANT | 


. SUMMARY OF ARGUMENT 


Appellee's contention that the trial court's denial of Appellant's 
a motion to suppress evidence is not properly reviewable by this Court in 
the instant proceeding is completely without merit. The denial of & pre- 
trial motion to suppress evidence is subject to ms by this Court in 
oi considering an appeal from a conviction based on the evidence sought to 


be suppressed by the pre-trial motion. Contrary to! the Government's 
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contention, this appeal is from the judgment of conviction below, 


albeit limited in scope to a consideration of whether error was 


committed in the denial of the motion to suppress and/or the resen- 


| tencing. The notice of appeal filed below is sufficient to bring 


the judgment of conviction before this Court for review. 


ARGUMENT 


Appellee on brief raises the question as to whether the trial 
court's denial of Appellant's pre-trial motion to suppress evidence 


is properly before this Court for review. Appellee contends that the 


. order denying Appellant's motion to supprese evidence was not a “final 


decision" of the district court and that accordingly it was not an 
appealable order within the meaning of 28 U.S.C. 81291. Appellee relies 
upon Cogen v. United States, 278 U.S. 221, 49 §.ct. 118 (1929) which 


held that the denial of a pre-trial motion to suppress evidence in a 


_ criminal proceeding was not & final judgment subject to appellate review 


3 before trial of the case. 


While it may well be that the denial of a pre-trial motion to 
suppress evidence is an interlocutory order not subject to appellate 
review prior to a final determination of the criminal proceedings by 
the trial court, there can be no question but that such an order is 


reviewable after a final judgment of conviction has been entered by 


' @n appeal from that judgment of conviction. Jeffers v. United States, 


88 U.S.App.D.C. 58, 187 F.2a 498 (D.C.Cir. 1950); McDonald v. United 
States, 83 U.S.App.D.C. 96, 166 F.2d 957 (D.C.Cir. 1948). 
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The Government does not argue to the contrary, but contends that 
the trial court's denial of the motion to suppress evidence cannot 
be considered here because the judgment of conviction is not before 
the Court for review. Therefore, the real issue on this point is not 
whether a denial of a pre-trial motion to suppress evidence is reviewable, 
but whether the present appeal is from the judgment ¢f conviction, as 
Appellant maintains, or whether it is, as Appellee contends, a dual 
appeal from (1) the order denying the motion to suppress evidence and 
(2) the order of resentencing. 
The notice of appeal filed below sonteina the following atate- 
ment: | 
"Concise statement of jucgment or order, giving 
date, and any sentence. Denial of motion to quasn the 
indictment and to suppress the evidence; granting ~he 
Government's motion to vacate the sentence; and from 
the order of May 8, i957; amending the order of 
March 8, 1957... . | 


LREEKX* 
"I, the above-named Appellant, hersty appeal to 

the United States Court of Appeals for the District 

of Columbia Circuit from the above-stated judgmen::. . 

(S.A. 25). | 

While the notice of appeal may be ambiguous in thet it states 
the action of the trial court complained of, and does not specifically 
refer to the order of judgment and commitment of March 8, 1957. or 
specify the sentence imposed, it is apparent that an &ppeal from the 
Appellant's conviction was intended. The transcript of the resentencing 
of May 8, 1957, removes all doubt on this point, clearly indicating 


that the notice of appeal was preparec in the meaner noted sbove because 
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Appellant's counsel below believed it necessary to specify the alleged 
errors relied upon as a basis for the appeal from the conviction. 
(J.A. 22-23.) 

If, as Appellee contends, the instant appeal was intended to be 
an appeal from the order of November 2, 1956, derving Appellant's 
motion to suppress evidence, such appeal could have been filed within 
ten days of that date and not many months later after a judgment of 
conviction had been entered. 

| It is submitted that the reference to the order of May 8, 1957, 
in the notice of appeal is sufficient to bring the judgment of con- 
viction before this Court for review. While fhia order is in the 
form of an amendment to the order of judgment and ccmmitment of 
March 8, 1957, its effect is to vacate and set aside the order of 
March 8. At the resentencing on May 8, 1957, the trial judge stated 
eked), 

"The sentence heretofore imposed ia therefor= 

void, and the order imposing such sentence is vacated, 

and I do vacate that order. .. ." (Underscoring added. ) 

The order of May 8, 1957, constitutes the final judgment of the 
trial court in this case, and the appeal from that order draws into 

question all rulings of the trial court thét produced that judgment. 
Cf. Roth v. Hyer, 142 F.24 227 (5th Cir. 19h4). 

Appellee suggests that the motion to suppress was not renewed 
at trial (Br. 3): While the record on appeal does not show whether 


it was or not, the point need not be considered here since there is 


1/ Appellee's quotation from the transcript of the resentencing 


proceeding (Br. 5) is completely lacking in probative value 
on this point. 
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no requirement that such a renewal of the motion be made to preserve 
the question for appeal. Rule 41f{e) of the Federal Rules of Criminal 
Procedure provides that motions for the suppression of evidence must 
be made before trial. While the trial judge can consider such a 
motion at trial, doing so is completely within his discretion. 
Wrightson v. United States, 95 U.S.App.D.C. 390, 220 F.2d 556 
(D.C.Cir. 1955) (dissent). Rule 41(e) certainly does not contemplate 
the reconsideration by the trial judge of his or encther district 


court's pre-trial order on a mction to suppress evidence. 


CONCLUSION i 


The action of the trial cours in denying Appelient's pre-trial 
motion to suppress evidence is properly before this Court for review 
on the appeal from the Appellant's conviction. Since Appellant's 
motion to suppress evidence should not have been aenied for the 
reasons stated in Appellant’s original brief, this Court should reverse 
the judgment of conviction and remend the case for Ss new trial with 


directions to rehear the motion to suppress. 


Respectfully submitted, 


Ned A. Peterson 


Wi ie ERODCL SMC OLLI ET Ser i sie ne 


| 
1007 Ring Building 
Washington 6, D. C. 
Attorneys for Appellant 
(By Appointment of this Court) 


Dated this 3rd day of September, 1957. 





